1 O.A. No. 863/2016

MAHARASHTRA ADMINISTRATIVE TRIBUNAL MUMBAI
BENCH AT AURANGABAD
ORIGINAL APPLICATION NO. 863 OF 2016
(Subject — Recovery)
DISTRICT: JALNA

Shri Baburao s/o Devidasrao Tathe, )
Age: 57 years, Occu. : Head Constable, )
Driver Class-III, S.R.P.F. Group III, )

)

(M.T. Section), Jalna, Dist. Jalna. APPLICANT
VERSUS
1) The State of Maharashtra, )
Through Secretary, )
Home Department )
Mantralaya Mumbai- 400 032. )
(Copy to be served on the Chief )
Presenting Officer, Maharashtra )
Administrative Tribunal Mumbai, )
Bench at Aurangabad. )
2) The Special Inspector General )
of Police, )
Motor Transport, M.S., Pune )
3) The Special Inspector General )
of Police, )
State Reserved Police Force, )
Nagpur Zone, Nagpur.
4) The Commandant, )
State Reserved Police Force, )
Group No. III, Jalna ) .. RESPONDENTS

APPEARANCE : Shri J.B. Choudhary, Advocate for the
Applicant.

: Smt. Resha S. Deshmukh, Presenting Officer
for the Respondents.
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ORDER
(Delivered on this 12tk day of October, 2017.)

1. The applicant has challenged the order dated
27.07.2016 passed by the respondent No. 4 reducing the pay
scale of the applicant and directing recovery of the excess
payment made to him and the order dated 13.10.2016 passed by
the respondent No. 4 rejecting his representation and the order
passed by the Police Inspector (M.T.), Jalna on 19.08.2015
directing the recovery. The applicant has also claimed declaration
that he is entitled for pay scale of Rs. 5200-20200 with Grade Pay

of Rs. 2800/ -

2. The applicant was initially appointed as an Armed
Police Constable on 1.8.1986. Thereafter, the applicant has
completed training of Police Head Constable Driver Mechanic
Grade-II in the year 1994. Thereafter, he was posted as Head

Constable Driver Mechanic Grade-II on 11.06.1994.

3. The Government of Maharashtra had introduced the
policy of giving time scale promotion to the employees after
completion of 12 years continuous service on one post and
accordingly, the Government has issued G.R. dated 8.6.1995.
The applicant has completed 12 years’ service on the post of Head
Constable Driver Mechanic Grade-II on 6.6.2006. Accordingly,

the respondent No. 4 issued order granting time scale promotion
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to the applicant on 19.7.2006. The applicant was getting pay in
the pay scale of Rs. 4000-100-6000 and after getting first time
bound promotion, his pay scale was Rs. 4500-125-7000 w.e.f.
6.6.2006 in view of the order dated 19.7.2006 issued by the
respondent No. 4. Accordingly, his pay was fixed on 18.08.2006.
The Grade Pay of Rs. 2800/- was given to the applicant by the
order dated 27.05.2009, while fixing his pay as per 6th Pay
Commission recommendation and pay was fixed in the pay scale
of Rs. 5200-20200/- with Grade Pay of Rs. 2800/-. In the year
2011, the applicant submitted representation to the respondent
No. 2 and requested to give him posting on the equivalent post of
Police Head Constable Driver. The post of Police Head Constable
Driver Mechanic Grade II and the Police Head Constable Driver
are having same pay scale. Considering the request of applicant,
the respondent No. 2 issued order dated 27.05.2011 and
transferred the applicant from the post of Police Head Constable
Driver Mechanic Grade-II to the post of Police Head Constable
Driver on certain conditions. Accordingly, the respondent No. 4
issued order dated 11.7.2011 and posted the applicant on the
post of Police Head Constable Driver on a condition that seniority
of the applicant will be counted from the date of joining on the
post of Police Head Constable Driver. It is his contention that, no
such condition of losing seniority will be mentioned in the order

dated 27.7.2016 issued by the respondent No. 4. The applicant
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joined his new posting immediately and since then, he is
discharging his duties. On 27.07.2016, the respondent No. 4
issued the order by which he observed that there is discrepancy
in the pay scale of the applicant and he revised the pay scale of
the applicant w.e.f. 1.7.2011 reducing the Grade Pay from 2800 to
2400. The respondent No. 4 further directed to take action for
recovery of excess payment made to the applicant vide order
dated 13.10.2016. The applicant made representation to the
respondent No. 1 against the order dated 27.7.2016 by filing
application dated 11.8.2016 and requested to continue the
benefits of time scale promotion and to cancel the order reducing
pay scale and Grade Pay. Thereafter, he filed one more
representation dated 16.02.2016 with the same request, but the
respondents had not decided the said representations.
Thereafter, he approached the respondent No. 4 personally and
explained the fact and requested him to cancel the order dated
27.07.2016. It is contention of the applicant that the respondents
might have withdrawn time scale promotion on the ground that
he was posted on the post of Police Head Constable Driver on Zero
seniority and therefore, applicant submitted copies of G.Rs. dated
1.11.1995. 1.7.2011 and 1.11.2008 along with representation
dated 11.8.2016, which provide that the time scale promotion
cannot be reduced on the ground that the employee was put on

Zero seniority for transfer on request. But the respondents have
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not considered his representation and therefore, applicant has
approached this Tribunal by filing the present Original
Application and prayed to quash the impugned orders dated
27.07.2016 and 19.08.2016 issued by the respondent No. 4 and
sought declaration that he is entitled to get pay scale of Rs. 5200-

20200 with Grade Pay of Rs. 2800/ -.

4. The respondent No. 2 has filed his affidavit in reply
and contended that the Police Head Constable Driver Mechanic
Grade-II and Police Head Constable Driver are of same cadre and
the pay scale of the said posts is also same. It is his contention
that the applicant has requested to transfer him on the post of
Police Head Constable Driver from the post of Police Head
Constable Driver Mechanic Grade-II and accordingly, he was
transferred by the office order dated 27.05.2011. It is his
contention that the respondent No. 4 has passed the order dated

27.7.2016 and he is not concerned with it.

5. The respondent No. 4 has filed his affidavit in reply
and contended that as per request application filed by the
applicant on 4.7.2016 his pay has been revised and fixed vide
order dated 27.7.2016 by the respondent No. 4. Thereafter, the
application of the applicant dated 11.8.2016, which has been
rejected on 30.10.2016 after hearing the applicant personally, as

it was not admissible. It is his contention that as per G.R. dated
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1.11.1995, the applicant is entitled for time scale promotion and
accordingly, he was granted promotion and granted pay scale of
Rs. 4500-125-7000 w.e.f. 19.7.2016 by the respondent No. 4. As
per the recommendation of 6th Pay Commission, his pay has been
revised and fixed in the pay scale of Rs. 5200-20200 with Grade
Pay of Rs. 2800/- vide order dated 27.09.2010. It is his
contention that the applicant has been transferred from the post
of Police Head Constable Driver Mechanic Grade-II to Police Head
Constable Driver in the same unit vide order dated 27.05.2011
issued by the Special Inspector General of Police, Motor Transport
Section, Pune i.e. respondent No. 2 on the ground that he should
work as SRPF GR III, Jalna as reserved driver and performed his
duty as a Driver and to repair vehicle in case of emergency. The
respondent No. 4 passed the order dated 11.7.2011 on the basis
of said order dated 27.5.2011 on a condition that the seniority of
the applicant will be counted from the date of joining on the post.
It is his contention that the applicant admitted above said
condition and had given written consent. Therefore, the
respondent No. 4 had issued the order dated 27.5.2011. It is his
contention that the applicant has been transferred from technical
staff to non-technical staff and pay scale of both the posts are
same. As the request application of the applicant dated 4.7.2016
has been considered and he has been transferred as Police Head

Constable Driver, his pay has been revised and the Grade Pay has
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been reduced from Rs. 2800/- to 2400/- in view of the provisions
of the G.R. It is his contention that the applicant was posted on
the post of Head Constable Driver on Zero seniority and therefore,
he is not entitled to get higher pay scale and the grade pay and
therefore, respondent No. 4 has passed the impugned order dated
27.7.2016. There is no illegality in the impugned order and

therefore, he prayed to reject the Original Application.

6. The applicant has filed rejoinder affidavit and
contended that the posts of Police Head Constable Driver
Mechanic Grade-II and Police Head Constable Driver are of the
same cadre and the pay scale of the said posts is also same. The
order of respondents reducing pay scale and Grade Pay is not
legal one. It is his further contention that the pay scale of Police
Head Constable Driver Mechanic Grade-II and Police Head
Constable Driver is also equal as per the recommendation of the
6th Pay Commission. The respondent No. 4 has not considered
the recommendation of 6t Pay Commission and therefore, they
have wrongly reduced the Grade Pay of the applicant. It is his
contention that in view of the provisions of the G.R. dated
3.4.1990 even though the employee is transferred from one post
to another post, and if no duties and responsibilities of higher
importance are assigned to the said post, the pay scale of the

earlier post should be fixed at the same stage. But the
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respondent No. 4 had not considered the said G.R. and therefore,

he prayed to quash and set aside the impugned orders.

7. The respondent No. 4 has filed additional affidavit to
the rejoinder of the applicant and contended that the impugned
order is legal one and therefore, he prayed to reject the Original

Application.

8. I have heard Shri J.B. Choudhary, Advocate for the
applicant and Smt. Resha S. Deshmukh, Presenting Officer for
the respondents. I have perused the documents placed on record

by the parties.

9. Admittedly, the applicant was initially appointed as an
Armed Police Constable on 1.8.1986. He had undergone training
of Head Constable Driver Mechanic Grade-II in the year 1994 and
thereafter, he was posted as Head Constable Driver Mechanic
Grade Il on 11.06.1994. On completion of 12 years continuous
service in the same cadre, time scale promotion was granted to
him w.e.f. 6.6.2006 in view of the G.R. dated 8.6.1995.
Admittedly, the applicant was getting pay scale of the post of
Police Head Constable Driver Mechanic Grade-II in the pay scale
of Rs. 4000-100-6000. On granting first benefit of the time scale
promotion to the applicant, his pay scale was fixed in the pay

scale of Rs. 4500-125-7000 with Grade Pay of Rs. 2800/- There is
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no dispute about the fact that after recommendation of 6th Pay
Commission pay scale was fixed of Rs. 5200-20200 with Grade
Pay of Rs. 2800/- to the State Government employees getting pay
scale of Rs. 4500-7000/-. Higher pay scale of Rs. 4500-7000/-
was given to the applicant w.e.f. 6.6.2006 with Grade Pay of Rs.
2800/-. Admittedly, in the year 2011, the applicant submitted
representation to the respondent No. 2 and requested to transfer
him on the equivalent post of Police Head Constable Driver from
the post of Police Head Constable Driver Mechanic Grade-II, as
both the posts are of the same cadre and having equal pay scale.
Considering his request, the applicant was transferred on the post
of Police Head Constable Driver by the order dated 27.05.2011.
On the basis of said order, the respondent No. 4 issued another
order dated 11.07.2011 and posted the applicant on the post of
Police Head Constable Driver on Zero seniority. The applicant
joined the said posting on 11.7.2011. On 27.07.2016, the
respondent No. 4 passed the impugned order and reduced the
Grade Pay of the applicant from Rs. 2800/- to Rs. 2400/- and
further issued order dated 13.10.2016 and directed to take
appropriate action for recovery of the excess payment made to the
applicant. Admittedly, the applicant made request with the
respondent No. 4 not to recover the said amount and to grant
Grade Pay of Rs. 2800/- to him by filing the representations dated

11.8.2016 and 16.8.2016 relying on the G.R. dated 1.11.1995,
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1.7.2011 and 1.11.2008, but his request was not considered by

the respondents.

10. Learned Advocate for the applicant has submitted that
the applicant was serving as a Police Head Constable Driver
Mechanic Grade-II since the year 1994 till his transfer on the post
of Police Head Constable Driver in the year 2011. He has
submitted that both the posts i.e. Police Head Constable Driver
Mechanic Grade-II and Police Head Constable Driver are of the
same cadre and having equal pay scale and therefore, the
applicant has been transferred and posted on the post of Police
Head Constable Driver by the order dated 27.05.2011 issued by
the respondent No. 2 and the order dated 11.07.2011 issued by
the respondent No. 4. He has submitted that the applicant was
granted first time scale promotion in the pay scale on the post of
Police Head Constable Driver Mechanic Grade-II in view of the
G.R. dated 8.6.1995 w.e.f. 6.6.2016 on completion of 12 years
continuous service on the post of Police Head Constable Driver
Mechanic Grade-II. Prior to granting of the time scale promotion,
the applicant was getting pay scale of Rs. 4000-100-6000 and
after granting time scale promotion he was getting pay in the pay
scale of Rs. 4500-125-7000. Thereafter, his pay scale was fixed in
the pay scale of Rs. 5200-20200 with Grade Pay of Rs. 2800/- in

view of the recommendation of the 6t Pay Commission w.e.f.
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6.6.2006. Accordingly, he was getting pay in that scale. In the
year 2011, he was transferred on the post of Police Head
Constable Driver on his request. He has submitted that
thereafter, the respondent No. 4 has reduced the Grade Pay from
Rs. 2800/- to 2400/- by impugned order dated 27.7.2016 on the
ground that he has lost his seniority on his transfer on the post of
Police Head Constable Driver and therefore, he was not entitled to
get time scale promotion. He has submitted that the act of the
respondents to reduce the pay scale of the applicant is not in
accordance with the G.Rs. dated 1.11.1995, 1.7.2011, 1.11.2008
and 3.4.1990. He has submitted that the applicant made
representation with the respondents to quash the order dated
27.7.2016, but his representation has not been considered and
therefore, the applicant approached this Tribunal by filing the

present Original Application.

11. He has submitted that since the posts of Police Head
Constable Driver Mechanic Grade-II and Police Head Constable
Driver are of equal cadre and having equal pay scale, the
applicant’s pay cannot be reduced. He has further submitted that
the promotional post for the above said posts viz. A.S.L
(Technical) and A.S.I. Driver (Non-technical) are one and the
same. The applicant will get pay scales of the said posts in view of

the first time scale promotion granted to him. He has submitted
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that the scale of both the posts are also same and therefore, the
applicant is getting pay scale of Rs. 5200-20200 with Grade Pay
of Rs. 2800/-. First time scale promotion was grated in view of the
G.R. dated 8.6.1995. He has submitted that on transfer of the
applicant on the post of Police Head Constable Driver, the
applicant lost his seniority and he will not lose his pay scale or
Grade Pay and therefore, impugned order passed by the
respondent No. 4 is illegal. He has submitted that in view of the
G.R. dated 1.11.1995, earlier service rendered by the applicant
prior to his transfer will be considered for granting benefits under
assured currier progression scheme and therefore, the applicant’s
seniority cannot be counted for withdrawing the benefit granted to
him and therefore, he prayed to quash the impugned order and to

grant him Grade Pay of Rs. 2800/-.

12. Learned Presenting Officer has submitted that the
applicant has been transferred as Police Head Constable Driver
from the post of Police Head Constable Driver Mechanic Grade-II
on his request and that time, it was one of the conditions that the
applicant will lose his seniority in the new post and his seniority
will be counted from the date of his joining. She has submitted
that since the applicant has lost his seniority, he will not be
entitled to get time scale promotion and therefore, the respondent

No. 4 has rightly issued the order dated 27.7.2016 and reduced
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the Grade Pay of the applicant accordingly. She has submitted
that there is no illegality in the impugned order and therefore, she

supported the impugned orders.

13. On going through the documents on record, it reveals
that there is no dispute about the fact that the pay scale of the
posts of Police Head Constable Driver Mechanic Grade-II and
Police Head Constable Driver are same. Only contention of the
respondents that since the applicant transferred to the post of
Police Head Constable Driver from the post of Police Head
Constable Driver Mechanic Grade-II, he lost his seniority and
therefore, he is not entitled to claim Grade Pay of Rs. 2800/-,
which is available to the promotional post. On perusal of the
Maharashtra Civil Services (Revised Pay) Rules, 2009 framed on
the basis of recommendation of 6t Pay Commission, it reveals
that the Head Constable Driver and Head Constable Driver,
Mechanic were getting same pay scale i.e. 4000-6000 in the Sth
Pay Commission. As per the 6t Pay Commission’s
recommendation the said pay structure was revised and fixed in
the pay scale of Rs. 5200-20200 with Grade Pay of Rs. 2800/-.
The promotional post of the said post is of A.S.I. Technical (M.T.)
and Assistant Sub Inspector (Driver) respectively. The said post
was getting pay scale of Rs. 4500-7000 as per the 5t Pay

Commission. As per the recommendation of 6th Pay Commission
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it is revised to Rs. 5200-20200 with Grade Pay of Rs. 2800/-.
Admittedly, the applicant was granted first time scale promotion
w.e.f. 06.6.2006 and he continued to get revised pay scale as per
the recommendation of 6th Pay Commission in the pay band of Rs.
5400-20200 with Grade Pay of Rs. 2800/-. Only because he has
been transferred from the post of Police Head Constable Driver
Mechanic Grade-II to the post of Police Head Constable Driver, his
grade pay has been reduced by the respondent No. 4, by
impugned order dated 27.07.2016 on the ground that the
applicant lost his seniority. G.R. dated 1.11.2008 (page no. 53 of
the paper book) specifically provides that prior services of the
employees, who have been transferred on their request, can be
considered while granting benefit under the said scheme. The
said G.R. is squarely applicable to the case of the applicant. The

relevant portion of the said G.R. is as under:-

« Je- B A 3 (F-3 T &) Feller
SHE- M1 UGlowiciie Hel 3ucieel
THI SHHA Bloaar eneriaven

HABRISE I
faa fasiar,

oIIHa forf 3, ddst 9906 /9.5, 30/Adl-3,
AT, Hag 00 037,
Retias 9 sigae 2ooc.

oIrHe feroler

ST ST 31 SRl 3 B, FAAFAAGHIR 31T 3eel BIRIFAT TG SeTHD
BT NATAAG HHET-Tel} Faetigdid] rlHa Aar Aqiavia Jnaria qord! aicra e
TFE ER7E! Tt gD 3 Feller TReB- @ Sieael v 3iciet] 719 3. 09
SIFTIA, 9998 TrRAeT SIAA S BICTAEE TFNooTed! ANTAHC! FFHET FUTI 1l
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2. pxa@aadicr aRese @ Aefler aredza! faam agar adier 31.%. 3 defiet Revias 90
TCTZ 20009 =1 NHE forvfeidier alResa 3 31l & 2 3R eiead el RN Bevena da

3{1?51. 2

But the respondent No. 4 had not considered the said G.R.
while passing the impugned order dated 27.07.2016. No
justifiable reasons have been assigned by the respondents while
passing the impugned order dated 27.7.2016. The order dated
27.7.2016, which is at page No. 83 shows that the respondent No.
4 has passed the order and reduced the pay scale of the applicant
on the ground that there is discrimination in the pay scale, but no
reasons have been recorded while reducing pay scale of the
applicant. Therefore, the impugned order dated 27.7.2016 passed
by the respondent No. 4 and subsequent order dated 19.08.2016
issued by the Police Inspector (M.T.) Jalna, directing recovery of
the excess payment made to the applicant are illegal and
therefore, same require to be quashed and set aside. Likewise,
order dated 13.10.2016 issued by the respondent No. 4 rejecting
the request of the applicant is also not legal one and it requires to
be quashed and set aside. Since the order dated 27.7.2016
passed by the respondent No. 4 is not legal and in accordance
with the G.R. dated 1.11.2008, the same is not maintainable. The
applicant is entitled to get benefit as time scale promotion and
pay scale fixed therein, therefore, he is entitled to get Grade Pay of

Rs. 2800/-, which is applicable to the promotional post i.e. Police
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Head Constable Driver and therefore, he is entitled to seek

declaration as claimed for.

14. In view of the above said facts and circumstances; the
Original Application deserves to be allowed. Hence, I pass
following order:-
ORDER
1. The Original Application is allowed.

2. It is hereby declared that the applicant is entitled to
get pay scale of Rs. 5200-20200 with Grade Pay of Rs.
2800/-.

3. The impugned order dated 27.07.2016 issued by the
respondent No. 4 reducing pay scale of the applicant
and directing recovery of the excess payment made to
the applicant and order dated 19.8.2016 issued by the
Police Inspector (M.T.), Jalna directing recovery from
the salary of the applicant, are hereby quashed and

set aside.

There shall be no order as to costs.

(B.P. PATIL)

MEMBER (J)
KPB/S.B. O.A. No. 863 of 2016 BPP 2017 Recovery



